NETSTAR SERVICE & RENTAL AGREEMENT (version 5)

TERMS & CONDITIONS

1 PRIVATE 
APPOINTMENTtc "APPOINTMENT"
1.1 The Subscriber hereby employs the Service Provider to provide response, tracking and recovery services of stolen or hijacked vehicles ("the Netstar Service") to the Subscriber and the Service Provider agrees to do so, upon the terms and conditions set forth in this agreement.

1.2 The Subscriber hereby hires from the Service Provider, which hereby rents subject to the provisions of this agreement and the face page hereof, the Netstar tracking unit and related equipment ("the Equipment") for the initial period, as set out in clause 2.1.

2 PRIVATE 
TERMtc "TERM"
2.1 Subject to the provisions of this agreement, the Subscriber's obligations under this agreement shall take effect upon the date of signature hereof by the Subscriber and the Service Provider, and shall continue for a minimum period of 36 (thirty six) months ("the Initial Period") and thereafter shall continue indefinitely unless terminated by either party by the giving of 1 (one) month’s written notice of termination.

3 PRIVATE 
THE EQUIPMENTtc "THE NETSTAR TRACKING UNIT"
3.1 Notwithstanding the provisions of clause 2.1 hereof, the parties agree that the Netstar Service cannot be invoked or rendered unless the Equipment is properly installed in the vehicle referred to on the face page hereof, by a Netstar approved fitment centre and such Equipment is programmed, enabled and functioning to its manufacturer's specification. Only Netstar approved Equipment may be used for purposes of this agreement. 

3.2 The Equipment and the installation thereof shall carry a 12-month warranty, fair wear and tear excepted.  Any maintenance and/or repairs required in terms of this warranty shall be carried out at one of the Service Provider’s approved fitment centres.

3.3 The Subscriber may, by prior arrangement with the Netstar control centre, test the Equipment at any reasonable time.  The Subscriber shall be entitled to 2 free tests per annum.  Additional tests may be provided, for which the Subscriber shall be liable to pay the Service Provider a fee determined in accordance with the Service Provider's standard rates applicable from time to time. Notwithstanding any contrary provisions contained in this agreement, the Service Provider (but not the Subscriber) shall be relieved of its obligations under this agreement during any period in which the Equipment is not functioning due to circumstances beyond the Service Provider's reasonable control.

3.4 The Subscriber shall notify the Netstar control centre immediately of every signal of the Equipment, which has been accidentally or unintentionally activated. The Subscriber accepts responsibility for the consequences of any accidental or unintentional activation of the Equipment, it being agreed that such consequences may include the police or response teams responding pursuant to any such activation and making wrongful arrests and indemnifies the Service Provider against any claims or damages as a result of such accidental or intentional activation of the Equipment

3.5 The Subscriber undertakes to use the Equipment and the Netstar Service strictly in accordance with the provisions of the Netstar handbook and other literature disseminated by Netstar or the Service Provider from time to time, provided the provisions of this agreement shall supersede all conflicting provisions set forth in such handbook and literature. The Subscriber shall not alter or modify the Equipment in any way.

3.6 All risk of loss and damage in and to the Equipment shall, from the date of installation by a Netstar approved fitment centre, pass to the Subscriber; however, ownership of the Equipment shall remain with the Service Provider until expiry of the Initial Period.  Thereafter ownership will transfer to the Subscriber.

4 PRIVATE 
TERRITORYtc "TERRITORY"
The Netstar Service is available only within the areas in Southern Africa where the Netstar Service is commercially available from time to time ("the territory") and the Service Provider shall accordingly not, unless otherwise provided for in this agreement, be obliged to render any of the Netstar Service outside the territory.  This area currently includes South Africa, Mozambique, Namibia, Botswana, Swaziland, and Zambia.

5 PRIVATE 
FEES AND CHARGEStc "FEES AND CHARGES"
5.1 As consideration for the Service Provider undertaking to provide the Netstar Service and for the rental of the Equipment, the Subscriber shall pay the Service Provider the Monthly Service and Rental Fee referred to in the transaction schedule on the face page hereof, plus all increases thereto pursuant to 5.2 monthly in advance on or before the 7th (seventh) day of each calendar month or such earlier date as specified in the debit order authorization contained in the transaction schedule, provided that the first such Monthly Service and Rental Fee shall be paid upon conclusion of this agreement, and the Subscriber shall continue to pay the Monthly Service and Rental Fee until the expiry of the Initial Period.   

5.2 The Monthly Service and Rental Fee shall be increased annually, by a maximum increase amount of 10% per annum.

5.3 The Monthly Service Fee may be adjusted from time to time by the Service Provider.

5.4 If, as a result of a signal from the Equipment, or at the Subscriber's instance or request, or the request of any authorized representative of the Subscriber or any authorized user of the vehicle, the Service Provider (or any of its subcontractors) renders any service not otherwise required of it in terms of this agreement, the Subscriber shall pay the Service Provider an amount determined in accordance with the Service Provider's standard rates for any such service rendered.

5.5 The Subscriber shall not be entitled to withhold payment of any amounts due under the agreement because the Equipment is damaged or cannot be operated or used.

5.6 Should the Subscriber fail to pay any amount due in terms of or arising from this agreement on due date then such overdue amount shall bear interest at the maximum interest rate per annum as allowed by law from time to time.

5.7 The Subscriber shall in addition to the Monthly Service and Rental Fee pay Value Added Tax thereon (at the rate applicable from time to time) or any other tax or fiscal charge which may be imposed by legislation.

5.8 The Subscriber shall be responsible for the payment of all legal costs as between attorney and his own client incurred by the Service Provider in successfully enforcing or defending any action pursuant to this agreement, including that of collection commission.
5.9 If necessary, in the event that the original debit order is returned for any reason whatsoever, the Subscriber authorize Netstar to submit an additional debit order during the course of the month.

6 PRIVATE 
NOTICEStc "NOTICES"
Where the Service Provider is required to notify the Subscriber or its contact person(s) of any fact pursuant to this agreement, such notice shall be effected by telephone to the Subscriber or its contact person, as the case may be, at such telephone number(s) as notified in writing by the Subscriber to the Service Provider from time to time. Where the Service Provider cannot reach the Subscriber or its contact person at the given telephone numbers, the Service Provider shall be relieved of the duty to provide any such notice.

7 PRIVATE 
EXCLUSION OF LIABILITY

7.1 For purposes of 7.2 all references to “Netstar” shall include references to the Agent, the Franchisee, Netstar’s subcontractors, employees, agents and independent contractors, the Netstar Group and any of the Netstar Group’s independent contractors, subcontractors, employees and agents.

7.2
The Subscriber recognises that the Netstar services are intended to reduce the risk of loss, but not of eliminating such risk. Netstar shall not be liable for any loss or damage whatsoever nature caused to the subscriber in consequence of any act or omission by Netstar or any failure by Netstar to perform the Netstar Service pursuant to this agreement, including any negligence or gross negligence on the part of Netstar.

8 INSURANCE CLAUSE

8.1 The Subscriber shall comprehensively insure the Equipment with a registered insurer of the Subscriber's choice against risks of loss, damage or destruction, for the duration of this agreement.

9 PRIVATE 
FURNISHING OF INFORMATIONtc "FURNISHING OF INFORMATION"
9.1 The Subscriber warrants the accuracy of all the information furnished by or on behalf of the Subscriber to the Service Provider in terms of or pursuant to this agreement. If any information required to complete the transaction schedule is not available, or has not been completed or furnished at the time of execution of this agreement by the Subscriber, the Subscriber shall furnish such information in writing to the Service Provider immediately once it becomes known or available to the Subscriber. 

9.2 The Subscriber shall forthwith notify the Service Provider in writing of any change(s) in the information set forth in the transaction schedule or furnished to the Service Provider from time to time in accordance with the standard practice or procedures of the Service Provider.

9.3 Should any of the aforesaid information change and not be notified in writing to the Service Provider or should any information supplied not be correct in all respects, then the Subscriber agrees to hold Netstar and/or the Service Provider harmless.

10 PRIVATE 
BREACHtc "BREACH"
If the Subscriber:

10.1 fails to pay any amount under this agreement on due date; or

10.2 fails in the performance of any of its obligations hereunder or breaches any term or condition of this agreement; or

10.3 in the Service Provider's opinion, reasonably exercised, consistently raises false alarms or abuses the Netstar service,

the Service Provider may immediately thereupon suspend its obligations under this agreement and/or, simultaneously therewith or thereafter terminate this agreement without notice to the Subscriber. Any such suspension and/or termination shall be without prejudice to any other rights, which the Service Provider may then have at law. Upon termination of this agreement for whatsoever reason all amounts payable by the Subscriber to the Service Provider shall become due and payable, and upon termination prior to the expiry of the initial period, the Subscriber shall at its cost and risk forthwith allow the Service Provider to recover the Equipment from the Subscriber and shall do all such things as may be reasonably necessary to enable the Service Provider's authorised agent or representative to uplift and collect the Equipment.

11 PRIVATE 
CERTIFICATE OF INDEBTEDNESStc "CERTIFICATE OF INDEBTEDNESS"
A certificate signed by any director or manager for the time being of the Service Provider in respect of any indebtedness of the Subscriber to the Service Provider under the agreement or otherwise or in respect of any other fact shall be prima facie evidence of the Subscriber's indebtedness to the Service Provider and/or such other fact. It shall not be necessary to prove the appointment of the person signing any such certificate.

12 PRIVATE 
FORCE MAJEUREtc "FORCE MAJEURE"
If the Service Provider is prevented or restricted directly or indirectly from carrying out all or any of its obligations under this agreement by reason of force majeure, being a cause beyond the control of the Service Provider, the Service Provider shall be relieved of its obligations hereunder during the period that such event continues but only to the extent so prevented and shall not be liable for any delay or failure in performance of its obligations hereunder. The existence of such force majeure shall not preclude the Subscriber from terminating this agreement in accordance with the provisions hereof.

13 DOMCILIUM
13.1 The parties hereby choose domicilium citandi et executandi for all purposes of and in connection with this agreement their respective physical addresses as set forth in the transaction schedule.

13.2 Either party shall be entitled to change its domicilium from time to time, provided that any new domicillum selected by it shall be an address other than a box number, and any such changes shall only be effective upon receipt of notice in writing by the other party of such change.

13.3 Subject to 6, all notices, demands, communications or payments intended for either party shall be made or given at the relevant Party's domicilium for the time being.

13.4 A notice sent by either party to the other shall be deemed to be received by the other party on the same day, if delivered by hand or sent by telefax and on the 5th (fifth) day after posting, if sent by prepaid registered mail.

13.5 Notwithstanding anything to the contrary herein contained a written notice or communication actually received by any party shall be an adequate written notice or communication to it notwithstanding that it was sent to or delivered at the party's chosen domicilium citandi et executandi.
14 PRIVATE 
GENERAL
14.1 This agreement shall in all respects be governed by and construed in accordance with the laws of the Republic of South Africa, and all disputes, actions and other matters in connection with the agreement shall be determined in accordance with such laws.

14.2 Should any provision of this agreement be rendered unlawful (retrospectively or otherwise) then that unlawful provision only shall be deemed to be modified to the extent and in the manner necessary to render it consistent with the enactment rendering it unlawful or, if such modification is impossible, be deemed to be severable from the remaining provisions hereof and pro non scripto. In either such event notwithstanding anything to the contrary in this agreement contained, the Service Provider and the Subscriber respectively shall have all the rights conferred on them by the law rendering such provision unlawful.

14.3 This agreement sets out the entire agreement and understanding between the parties and supersedes all prior agreements, written or oral, in connection with the subject matter hereof.

14.4 No addition to, variation or consensual cancellation of this agreement shall be of any force or effect unless in writing and signed by or on behalf of all the parties.

14.5 No indulgence which any of the parties ("the grantor") may grant to any other or others of them ("the grantee(s)") shall constitute a waiver of any of the rights of the grantor, who shall not thereby be precluded from exercising any rights against the grantee(s) which might have arisen in the past or which might arise in the future.

14.6 The Subscriber shall not be entitled to cede or delegate its rights or obligations in terms of this agreement without the prior written consent of the Service Provider, which consent shall not unreasonably be withheld. The Service Provider shall be entitled to cede or delegate its rights and/or obligations under this agreement.

SIGNED   at ______________________________ on the _________________________ 2005

Subscriber / Authorized Signature:  ________________________________________ 

DEBIT ORDER AUTHORISATION: (Please attach cancelled cheque)

Name of Account Holder ……………………………………………………………………………………………………………………………………………

Account Contact Person……………………………………………………….
Telephone No (……….)……………………………………………….

I/We hereby instruct and authorise Netstar to draw against my/our Current/Transmission/Savings account with the under-mentioned Bank all amounts, which are due and payable by me/us in terms of this agreement.  I/We agree to pay any bank charges relating to this debit order instruction. The first debit order deduction will be for a month’s subscription in advance.  If necessary, in the event that the original debit order is returned for any reason whatsoever, an additional debit order will be submitted during the course of the month.

Bank…………………………………………………………………………….
Branch ……………………………………………………………………

Branch Code ……………………………………………………………………
Account No…………………………………………………………...

	Type of Account:       
	Credit Card
	
	Cheque
	
	Transmission
	
	Savings
	


For credit card payment





   Card Type ……………………………………..




   Expiry Date ……………………………………

Straight



Budget

   Credit Card No ……………………………….



   If Budget:                      
                   06mths                         12mths                              

Subscriber / Authorised Signature ………………………………………………
Name in print …………………………………………………………


